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In the Court of Appeals of the District of Columbia. 


Ellwood O. Wagenhuest et al., Appellants, 

vs. 

Elias Wineland. 


No. 1339. 


a Supreme Court of the District of Columbia. 

Elias Wineland, Complainant, ') 

vs. 

Ellwood 0. Wagenhuest, Ellis H. 

Roberts, Treasurer of the United States 

of America and ex-O^cio Commissioner > No. 23352. In Equity, 
of the Sinking Fund of the District of 
Columbia; John E. Reyburu, John K. 

Little, and Robert M. Moore, Defend¬ 
ants. 


United States of Ameeica, 
District of Columbia, 



Be it remembered, that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Original Bill. 

Filed June 7,1902. 

In the Supreme Court of the District of Columbia. 

Elias Wineland 
vs. 

Ellwood 0. W agenhuest, Ellis H. Robeets, 

Treasurer of the United States of America . Equity. No. 23352, 
and ex-Officio Commissioner of the Sinking ( Docket No. 52. 
Fund of the District of Columbia; John 
E. Reyburn, John K. Little, and Robert M. 

Moore. 

The bill of complaint of Elias Wineland against Ellwood 0. 
Wagenhurst and others, in chancery exhibited. 

Your complainant respectfully states as follows: 

2. That the defendants are also citizens of the United States of 
America, and the defendants Ellwood O. Wagenhurst and Ellis H. 
1—1339a 







2 Er.LWOOD O. WAGKNHURST ET AL. VS. 

Roberts are residents of the District of Columbia. The defendant 
Ellwood 0. Wagenhurst is sued in his own right, and the defendant 
Ellis H. Roberts is sued as the Treasurer of the United States of 
America, and ex-officio commissioner of the sinking fund of the Dis¬ 
trict of Columbia. The defendants John E. Reyburn and John K. 
Little are residents of the city of Philadelphia, in the State of Penn¬ 
sylvania, and are sued in their own rights, as hereinafter more fully 
set forth. The defendant Robert M. Moore is a resident of the city 
of Havana, in the island of Cuba, as your complainant is informed 
and believes, and is, sued in his own right. 

****** * 

2 The premises considered, your complainant respectfully 
prays as follows: 

1. That process may issue requiring the defendants and each of 
them to appear and answer the exigencies of this bill of complaint, 
but not under oath, oath to the answer to each of them being hereby 
expressly waived. 

2. That the defendants and each of them may be required to 
make full and complete discovery in the premises, and especially as 
to their alleged claims, notice or record thereof, and all material de¬ 
tails relating thereto. 

3. That the absolute ownership of your complainant of the whole 
of the said retained moneys, bonds and interest may be decreed, de¬ 
clared and confirmed by this court. 

4. That the defendants Ellwood 0. Wagenhurst, John E. Rej’- 
burii, John K. Little and Robert M. Moore and each of them may 
be enjoined pmdenfe lite and perpetually from in an}’ manner in¬ 
terfering or intermeddling with the said retained moneys, bonds or 
interest, or any part thereof, and especially that they and each of 
them may be likewise enjoined from collecting or receiving either 
directly or indirectl}’ of any person either personally or by agent or 
attorney the said retained moneys, bonds or interest or any part 
thereof, and that they and each of them may be likewise enjoined 
from executing or delivering any receipt, voucher or acquittance 
for the pui’pose of withdrawing the said mone 3 's, bonds and interest 
or any part thereof from the United States Treasury. 

6. That the defendant Ellis H. Roberts, Treasurer of the United 
States and commissioner as aforesaid may be requested to furnish 
this court with certified copies of the said letters received by him 
from the defendants John E. Reyburn and John K. Little herein¬ 
before referred to in paragraph 24 of this bill of complaint, 

3 together with certified copies of the answers of the said Treasu¬ 
rer and commissioner to the said letters. 

6. That a receiver or receivers may be appointed by this court to 
collect, receive and hold the said retained moneys, bonds and in¬ 
terest, subject to the order of this court and its final decree in the 
premises, and that the defendants to this bill of complaint and each 
of them, except the defendant Ellis H. Roberts, may be directed and 
required to execute and deliver all such receipts, vouchers, acquit- 
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tauces and other instruments as may be necessary to enable, author¬ 
ize and empower the said receiver or receivers to collect or receive 
and withdraw the said retained moneys, bonds and interest from tbe 
said Treasurer and commissioner and the Treasury Department of 
the United States. 

7. That your complainant may have such other and further re¬ 
lief in the premises as the court may deem just and proper. 

And, as in duty bound, your complainant will ever pray, etc. 

The defendants to this bill of complaint are Ellwood 6. Wagen- 
hurst, Ellis H. Roberts, Treasurer of the United States of America 
and ex-officio commissioner of the sinking fund of the District of 
Columbia, John E. Reyburn, John K. Little and Robert M. Moore. 

ELIAS WINELAND. 

THOMAS M. FIELDS, 

Solicitor for Complainant. 

******* 

4 Final Decree. 

Filed Apr. 7,1903. 

In the Supreme Court of the District of Columbia. 

Elias Win eland » 

V. > Equity. No. 23352. 

Ellwood 0. Wagenhurst et al. ) 

This cause duly came on to be heard at this term of the court 
upon tlie record and proceedings herein, and was submitted to and 
considered by the court; and it appearing to the court that an order 
was passed herein during the last term of this court, on March 23, 
1903, taking the bill of complaint and the allegations thereof for 
confessed as against the defendants Ellis H. Roberts; and it further 
appearing to the court that another order was passed herein during 
the last term of this court, on April 2, 1903, taking the bill of com¬ 
plaint and the respective allegations thereof for confessed as against 
the respondents Ellwood 0. Wagenhurst, John E. Reyburn and 
John K. Little; and it further appearing to the court that the said 
orders pro confesso ever since have been and still are in full force 
and effect; and it still further appearing to the court that on April 
2,1903, the respondent Robert M. Moore duly waived process and 
appeared in this cause, and consented to any decree which the court 
may think proper to pass in this cause for the purpose of establish¬ 
ing the complainant’s ownership of the retained moneys involved in 
this suit and to enable the complainant to collect and receive the 
same; 

Thereupon it is, this seventh day of April, A. D. 1903, by this 
court and the authority thereof, hereby adjudged, ordered and 

5 decreed as follows, after full consideration of the entire record 
and proceedings herein: 

1. That the said orders pro confesso be and they hereby are 
confirmed and made absolute and final. 
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2. That the complainant Elias Wineland is now, and ever since 
December 21, A. D. 1898, has been, the sole and absolute owner in 
his own right, subject only to the conditions of retention, of the 
whole and all of the moneys, bonds and interest arising and i‘e- 
tained under contracts Nos. 2361 and 2390 between the respondents 
Robert M. Moore and Ellwood O. Wagenhurst,as copartners trading 
under the firm name of R. M. Moore & Co., and the District of Co¬ 
lumbia; which said retained mone 3 fs, bonds and interest are now, 
and before December 21, A. D. 1898, were, and ever since have been, 
in the hands of the defendant Ellis H. Roberts, Treasurer of the 
United States of Amei’ica and ex officio commissioner of the sinking 
fund of the District of Columbia, and which are fully described in 
the bill of complaint and exhibits herein; and the sole and abso¬ 
lute ownership of the complainant in his own right, subject only to 
the conditions of retention, of the whole and all of the said retained 
moneys, bonds and interest, is hereby decreed, declared and con¬ 
firmed. 

3. That the respondents Ellwood 0. Wagenhurst, John E. Rey- 
burn, John K. Little and Robert M. Moore have not aii}’^ valid right, 
title, interest, estate, claim, or demand whatever in or to the said 
retained moneys, bonds and interest, or an}' part thereof, as against 
the complainant. 

4. That the respondents Ellwood O. Wagenhurse, John E. Rey- 
burn, John K. Little and Robert M. Moore be and they hereby are 
perpetually enjoined and restrained from interfering or intermed¬ 
dling in any manner whatsoever with the said retained moneys, 
bonds and interest, or any part thereof; and likewise from collect¬ 
ing or receiving the same, or any part thei’eof. 

5. That the complainant recover against the respondents 
6 Ellwood 0. Wagenhurst, John E. Reyburn, John K. Little 
and Robert M. Moore the costs of this suit, to be taxed by 
the clerk of this court, for which costs the complainant shall have 
execution as provided by law. 

6. That the clerk of this court transmit a duly certified copy of 
this decree to the said Ellis H. Roberts. 

By the court: 

A. B. HAGNER, 

Associate Justice. 


Ordo' Allowing Appeal, etc. 

Filed Apr. 8,1903. 

In the Supreme Court of the District of Columbia. 
Elias Wineland 


V. 


I 


Ellwood 0. Wagenhurst et al. ) 


Equity. No. 23352. 


Come now the defendants, Ellwood 0. Wagenhurst, John E. Rey¬ 
burn and John K. Little, and, in open court, pray an appeal to the 
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Court of Appeals of the District of Columbia from the decree of this 
court herein made ou yesterday, April 7,1903. 

Whereupon, it is, by the court, this 8th day of April, A. D. 1903, 
ordered that the said appeal be allowed and that the appeal bond to 
cover costs in the said appeal be, and tbe same hereby is, fixed at 
$100.00 dollars. 

A. B. HAGNER, 

Asso. Justice. 
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Bond on Appeal, 


Filed Apr. 13,1903. 

In the Supreme Court of the District of Columbia. 


Elias Wineland, Complainant, 1 

vs. VNo. 23352. In Equity. 

Ellwood 0. Wagenhukst et al. j 


Know all men by these presents, that we,Ellwood 0. Wagenhurst, 
John E. Hey burn and John K. Little, as principals, and the United 
States Fidelity and Guaranty Company as surety, are held and firmly 
bound unto the above named Elias Wineland in the full sum of one 
hundi-ed dollars to be paid to the said Elias Wineland, his executors, 
administrators, successors, or assigns. To which payment, well and 
to be made, we bind ourselves, and each of us, jointly and 
severally, and our and each of our heirs, executors, administratoi’s, 
successors, and assigns, firmly by these presents. 

Sealed with our seals, and dated this 8th day of April, in the year 
of our Lord one thousand nine hundred and three. 

Whereas the above-named Ellwood 0. Wagenhurst, John E. Rey- 
burn and John K. Little have prosecuted an appeal to the Court of 
Appeals of the District of Columbia, to reverse the decree rendered 
in the above suit by tbe said supreme court of the District of Co¬ 
lumbia : 

Now, therefore, the condition of this obligation is such, that if the 
above-named Wagenhurst, Reyburn and Little shall prosecute their 
said appeal to effect, and answer all costs if they shall fail to make 
good their plea, then this obligation shall be void; otherwise, the 
same shall be and remain in full force and virtue. 

ELLWOOD 0. WAGENHURST. [seal.I 
JOHN E. REYBURN. seal.] 

JOHN K. LITTLE. [seal.] 

THE UNITED STATES FIDELITY & 
GUARANTY CO., 

By J. S. SWORMSTEDT, 

Attorney in Fact, [seal.] 

Sealed and delivered in presence of— 
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Approved the 11th day of April, 1903. 

A. B. HAGNER, 
Justice, S. C. D. C. 


8 Order Authorizing Payment into Registry. 

Filed May 4,1903. 

lu the Supreme Court of the District of Columbia. 

Elias Wineland 

V. 

Ell WOOD 0. Wagenhurst et al. 

It api)earing to the court that the final decree passed in this cause 
on April 7,1903, has not been superseded or stayed by the appeal 
and cost bond of the respondents Ellwood 0. Wagenhurst, John E. 
Reyburn and John K. Little, and that execution of the said decree 
has not been otherwise superseded or stayed in any manner what¬ 
ever ; 

And it further appearing to the court that the other respondents 
have not appealed from the said decree, and that the time allowed 
by law to supersede or stay the said decree and execution thereof 
lias fully expired, and that the complainant is entitled to have the 
said decree executed immediately and notwithstanding the said 
appeal; 

Thereupon it is, this fourth day of May, A. D. 1903, by this court 
and the authority thereof, hereby ordered that the respondent Ellis 
H. Roberts, Treasurer of the United States and ex-officio commis¬ 
sioner of the sinking fund of the District of Columbia, be and he is 
hereby authorized to pay or deliver forthwith into the registry of 
this court, through its clerk, to await further order of this court, all 
of the moneys and bonds and interest awarded to the complainant 
Elias AVineland by the aforesaid decree; and such payment or de¬ 
livery of the said moneys and bonds and interest by the said Ellis 
H. Roberts to the clerk of this court under this order and the 

9 said decree shall be a full, complete and absolute acquittance, 
release and discharge of the said Ellis H. Roberts for tbe 

whole and every part of the said moneys and bonds and interest, 
and shall constitute an absolute bar to any proceedings against the 
said Ellis H. Roberts for or on account of the whole or any part of 
the said moneys and bonds and interest. 

By the court: 


Equit 3 E No. 23352. 


ASHLEY M. GOULD, Justice. 
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Motion to Nullify Order of May 4, 1903. 

Filed May 6,1903. 

In the Supreme Court of the District of Columbia. 

Elias Wineland 

V. 

Ellwood 0. Wagenhurst et al. 

Come now the defendants, Ellwood 0. Wagenhurst, John E. Rey- 
burn and John K. Little, by their solicitors, and show to the court 
that the appeal in this cause was duly docketed in the Court of 
Appeals of the District of Columbia on the 27th day of April 1903, 
where the cause is now pending, awaiting a hearing by that court; 
that the order herein made by this court on the 4th day of May 
1903 at the instance of the solicitor for the complainant was made 
without notice of any kind to the defendants,’or their solicitors; 
that the said order is not a writ of execution to be levied in enforce¬ 
ment of the decree of April 7,1903, (which decree is now in 
10 the Court of Appeals for review), but an order which seeks 
to change the custody of the property or fund in litigation 
without any necessity for such change and without authority in 
this court, under the circumstances, to order such change. 

Wherefore, the}^ the defendants aforesaid, move the court for an 
order in the premises which shall have the effect of vacating and 
annulling the order herein made on May 4,1903, which order does 
not leave the decree of April 7, last, to be enforced by any of the 
known writs of execution used to give effect to the decrees of a court, 
but seeks, by new and .affirmative action, granted on an ex parte ap¬ 
plication, to disturb the present safe possession of property while the 
cause which involves the ownersliip of the property is depending on 
appeal in the Court of Appeals. 

J. ALTHEUS JOHNSON, 

ELLWOOD 0. WAGENHURST, 
Solicitors for Defendants Wagenhurst, Reyhurn, & Little. 

Service of copy of foregoing motion acknowledged this sixth day 
of May, 1903, for hearing on May 7,1903, at 10 a. m. 

THOMAS M. FIELDS, 
Solicitor for Complainant. 


1 Equity. No. 23352. 
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11 Ordei' (herniling Motion. 

Filed May 7,1903. 

In the Supreme Court of the District of Columbia. 

Elias Wineland ) 

V. >Equit 3 ^ No. 23352. 

Ellwood 0. AVagonhurst et al. ) 

Upon consideration of the motion of the respondents Ellwood 0. 
Wagenhurst, John E. E.eyburn, and John K. Little, filed herein 
May 6th, 1903, for an order vacating or annul-ing the order passed 
in this cause on May 4,1903, and after argument by counsel for the 
said respondents and the complainant, it is, this seventh day of 
May, 1903, ordered that the said motion be and it is hereby over¬ 
ruled with costs. 

Bj' the court: 

ASHLEY M. GOULD, Justice. 


Order Fixing Bond for Appeal. 

Filed May 7,1903. 

In the Supreme Court of the District of Columbia. 

Elias Wineland 1 

V. > Equity. No. 23352. 

Ellwood 0. Wagenhurst et al. ) 

From the order of the court this day made overruling the motion 
asking for an order that should cancel or nullify the order of 
12 May 4,1903, as also from the said order of May 4,1903, the 
defendants Wagenhurst, Reyburn and Little, having noted in 
open court an appeal to the Court of Appeals of the District of 
Columbia and asked the court to fix the penalty of a bond to be 
given by the said defendants to cover the costs of the said appeal 
and to operate as a supersedeas of the said order of May 4th, it is, by 
the court, this 7th day of May, 1903, ordered that the penalty of the 
bond for the appeal so noted be, and the same herebv is, fixed 
at $100. 


ASHLEY M. GOULD, Justice. 
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Rihle to Show Cause. 

\. 

Filed May 11,1903. 

In the Supreme Court of the District of Columbia. 

Elias Wineland "j 

; V. V Equity. No. 23352. 

Ellwood 0. Wagenhurst. I 

Upon consideration of the petition of the complainant, Elias 
Wineland, filed herein this day, it is, this eleventh day of May, 
A. D. 1903, ordered that Ellwood 0. Wagenhurst and J. Altheus 
Johnson are hereby commanded and required to appear at the bar 
of this court on Monday, May 18th, A. D. 1903, at ten (10) o’clock 
a. m., and then and there to show cause, if any they have, why 
they and each of them shall not be adjudged in contempt of this 
court, and punished accordingly, for the acts done by them as fully 
set forth in the aforesaid petition; provided that a copy of this 
order be served this day on each of them. 

By the court: 

ASHLEY M. GOULD, 

Associate Justice. 

13 Endorsed: Certified to Mr. Justice Hagner for hearing. 
Ashley M. Gould, justice. 


Rule to Show Cause. 


Filed May 13,1903. 

In the Supreme Court of the District of Columbia. 


Elias Wineland p 

V. V Equity. No. 23352, 


Ellwood 0. Wagenhurst et al 




Upon consideration of the petition of tlie complainant, Elias Wine¬ 
land, this day filed herein, it is, this 13th day of May, A. D. 1903, or¬ 
dered that the defendant Ellis H. Roberts, Treasurer of the United 
States and ex officio commissioner of the sinking fund of the Disrict of 
Columbia, show cause on or before Monday, May 18, A. D. 1903, at ten 
(10) o’clock a. m., why he shall not be required to pay or deliver forth¬ 
with to the said Elias Wineland, or into the registr}' of this court for 
the latter’s use and benefit, the moneys, bonds and interest awarded 
to the said Elias Wineland by the final decree passed herein on April 
7, A. D. 1903; provided that a copy of the said petition and this 
2—1339a 
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order be served upon the said Ellis H. Roberts at least two (2) clear 
days before the aforesaid return day hereof; and provided further 
that a copy of the said petition and this order be likewise served 
upon the attorney of the United States in and for the District of 
Columbia. 

By the court: 

A. B. HAGNER, Justice. 

Endorsed ; Served copy of the within order on J. P. Meline, act¬ 
ing Treasurer of the United States, May 13,1903. Aulick Palmer, 
marshal. 


14 Response of Johnson & Wagenhurst to Rule to Show Cause. 

Filed Maj' 18,1903. 

In the Supreme Court of the District of Columbia. 

Elias Winkland ) 

vs. V No. 23352, Equity Doc. —. 

Ell WOOD 0. AVagenhurst et al. j 

Response to rule to show cause. 

.J. Altheus Johnson and Elhvood 0. Wagenhurst, appearing- in 
response to the order herein made on the 11th inst. requiilng them 
to show cause why they should not be adjudged in contempt of court 
for what they did and said at the Treasury Department in regard to 
the order which was passed herein on the 4th inst., respectfully 
show as follows: 

The defendants, Ellwood 0. AVagenhurst, JohnE. Reyburn, and 
John K. Little duly docketed in the Court of Appeals, on the 27th 
day of April, 1903, the appeal which they had taken from the de¬ 
cree herein passed by this court on the 7th day of April, 1903, and 
their appeal is now pending awaiting hearing in the said Court of 
Appeals. 

The order made herein by this cou rton the 4th day of May, 1903, was 
made at the instance of the solicitor for Elias AVineland, and Avithout 
notice of any kind to either of the aforesaid defendants or their solic¬ 
itors. The said order of May 4 was not a writ of execution to enforce 
compliance with any term or provision of thesaid decreeof April 7th, no 
part of which decree contains anywhere a word imposing a duty 
in the premises upon the Treasurer of the United States who, in these 
proceedings, is an independent and impartial, though interested cus¬ 
todian of the funds described in thesaid decree (whichdecree 

15 is now in the Court of Appeals for review), but the said oyder 
of May 4, is an order which sought, by new and affirmative 

action, founded on an ex parte application, to disturb the present 
safe possession of property while the cause which involves the own- 
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ership of the property is depending on appeal in the Court of 
Appeals. At the time of the passing of the decree of April 7, and 
at the time of the taking of the appeal from said decree the property 
constituting the subject matter of this litigation was in the custody 
of the Treasurer of the United States, invested in interest-bearing 
Government bonds, and the said Fields considering the attitude he 
bad assumed at the Ti’easury Department and the request he had 
made of the department at the beginning of this suit, could not 
consistently ask the department to surrender possession of the funds 
in controversy pending the final determination of this cause. When 
this court, in June, 1902, in equity cause No. 21698, under the 
mandate which had come down from the Court of Appeals, signed 
the decree of dismissal which ended that cause, the Ti’easurer was 
ready to make settlement of the funds then due without reference 
to the said Wineland, and actually set about drawing his checks for 
sucli settlement, but the said Fields, having filed the original bill 
in this cause on the very da}' the mandate from the Court of Ap¬ 
peals in the former cause bad been filed in this court, at once 
represented to the Treasurer that the litigation concerning the owner¬ 
ship of the said funds was not yet over, and asked that payment 
of the said funds be withheld until the end of the litigation. 
He represented that no hurt could come to either party by the 
Treasurer retaining the funds in interest-bearing bonds, and so 
earnest was he in the matter, going to the extent even of sug¬ 
gesting that the Government might have to pay a second time 
if it parted with the money before it knew who the true owner 
was, that the Treasurer referred the question of what should 
be done under the cii’cuinstances to the Comptroller of 
16 the Treasury, the final revising officer of the accounts of 
the Treasurer. A formal hearing was had before the comp¬ 
troller in which it was fully and earnestly urged by tlie said Fields 
that the department, having regard to its own interest not less than 
the interest of claimants of the fund, should retain tlie money in its 
own custody and await the final determination of every phase of 
litigation concerning the ownership of the fund before making pay¬ 
ment. The attitude and request of the said Fields, if assented to by 
the department, could mean but one thing, to wit, that payment by 
the Treasurer should be withheld until the termination of litigation 
concerning the fund. Fields’ own experience in connection with 
the former suit, equity No. 21,698, could give but one meaning to 
the request he was then making, if granted by the department. He 
had taken a properly authenticated copy of the decree of November 
15, 1901, in Wineland’s favor in equity cause. No. 21,698, and sought 
payment thereon at the Treasury Department immediately it was 
rendered; and, when the department reminded him that the liti¬ 
gation was not yet ended, but that an appeal had been taken to the 
Court of Appeals, he urged that the appeal bond in that case was 
not a supersedeas but a bond to cover costs only, and that the Treas¬ 
urer would be fully justified, the decree not having been superseded 
pending the appeal, to act upon it, and, though he was importunate 
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in liis efforts to obtain a settlement under the decree pending the 
appeal, be was unable to do so. The litigation, in the view of the 
department, was not yet ended, and the department declined to 
take any action with reference to the decree until tlie matter should 
be finally determined. Fully aware of the attitude and request of 
the said Fields at the Treasury Department when he was endeavor¬ 
ing to stay payment at the close of the former suit, and knowing the 
view entertained by the department concerning the pendencj'^ of liti¬ 
gation and the point at which it shall be regarded as having 

17 terminated, these defendants, taking their appeal from the 
decree of April 7, ultimo, did not concern themselves to give 

a bond that should operate as a supersedeas, believing the depart¬ 
ment would continue to hold the funds to the end of the litigation, 
and knowing tliat the said Fields could not, with fairness and good 
faith, either to the department, whose disci'etionary action he had 
controlled, or to these defendants, who had acted with reference to 
the action of the department, ask the custod}^ or possession of the 
funds to be changed pending a judicial review on appeal of the de¬ 
cree of April 7th ; and, had these defendants, or their solicitors, had 
notice of the purpose of the said Fields to ask such an order as that 
of May 4, they would have represented to the court how such an ap¬ 
plication could not he made by him, consistently Avith his course 
and conduct at the Treasury Department in regard to the custody 
of the fund ; but, deprived of their right to such a hearing before 
the making of the order of May 4, and not knowing but the Treas¬ 
urer might think that such an order had been made with the con¬ 
sent of the defendants above mentioned, these respondents, Ellwood 
0. Wagenhurst and J. Altheus John-son, felt it their dut}', the one 
as a defendant herein and both of them as solicitors herein, to let 
the Treasurer know at once, the moment it came to their knowledge 
that such an order had been made, that it had been made without 
their knowledge or consent; that they would have strenuously re¬ 
sisted the making of it had they been allowed the opportunity; that 
the payment of the money into the registry of the court might im¬ 
peril the interest of these defendants, since, if the money were in the 
registry of the court, the said Fields, as the solicitor for Elias Wine- 
land, would set at once about making efforts to withdraw it from the 
registry of the court, on the ground that the decree of April 7 had 
not been superseded; and that the omission of these defend- 

18 ants to make a supersedeas bond in connection with their ap¬ 
peal was the result of their belief that the department, in 

view of w'hat had been said and done at the department concerning 
the said fund, would continue to hold the money to the end of the 
litigation. 

The condition of the litigation between Elias Wineland and these 
defendants touching the ownership of the funds in controversy re¬ 
lieves these respondents of any element of contempt in what they 
said and did on the 5th inst. at the Treasury Department about the 
order which had been passed herein the day before. 

In equity cause, No. 21,698, in this court, the original bill in which 
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was Bled September 6,1900, the said Wineland had sought, against 
these defendants, concerning the fund in controversy, the same relief 
which he prayed for in his bill in this cause (equity No. 23,352), 
filed June 7,1902. In equity cause No. 21,698, by decree dated 
November 15,1901, he was decreed the identical relief which he is 
now given in the decree of April 7,1903, in this cause. Indeed, the 
two decrees, as to the relief granted, are almost totid&m verbu. The 
decree of November 15,1901, on appeal duly prosecuted to the Court 
of Appeals was reversed, and the said Wineland in that court was 
refused leave to come back and amend his bill in this court, and he 
was likewise refused in that court the request which he had made 
that the dismissal of his bill in that cause be declared to be “ with¬ 
out prejudice;” and this court, in accordance with the mandate 
from the Court of Appeals in No. 21,698, on June 9,1902, passed a 
decree in said cause finally and absolutely dismissing the bill of the 
said Wineland against these defendants. The bill in this cause. No. 
23,352, filed in this court on the same day the mandate from the Court 
of Appeals in the other cause. No. 21,698, was filed, makes the same 
averments, with immaterial variations, and prays the same relief 
as did his bill in cause No. 21,698. To this second suit by 
19 him brought against these defendants they filed their plea in 
bar thereof, setting up the former adjudication which had 
been had between the same parties, concerning the same subject 
matter, and in which the same relief had been sought as was now 
sought in this suit. When the plea thus filed came on for hearing, 
the justice before whom it came, seeing that it was not accompanied 
with a supporting answer, which he thought should have been 
made, at once, without looking into the merits of the defense set up 
in the said plea, though based upon the records of this court, over¬ 
ruled the plea and directed these defendants to answer. These de¬ 
fendants thereupon put in an answer, wherein they set out that the 
whole matter of the bill and the relief thereunder prayed was res 
judicata as between the said Wineland and these defendants, and in¬ 
sisted upon the former adjudication as a defense in bar of the pres¬ 
ent bill. To their answer thus made exceptions were filed, and, 
when the matter came on for hearing upon the exceptions, tlie jus¬ 
tice before whom the hearing was had, seeing that the bill of com¬ 
plaint was divided into some forty-odd separately numbered para¬ 
graphs and that the answer contained but two pai’agraphs with 
numbering responsive to that in the bill and that it proceeded, with¬ 
out further responsive numbering of paragraphs, to set up the bar 
of a former adjudication as a defense “to the allegations contained 
in each and every of the I'emaining paragraphs of the said bill,” at 
once, without considering at all the matter so alleged as a defense 
to “ each and every of the remaining paragraphs of the bill,” sus¬ 
tained the exceptions, and ordered the defendants to put in a 
sufficient answer. These defendants three times in this cause 
set up the former adjudication in their favor, made under 
the direction of the Court of Appeals of the District of Co¬ 
lumbia, and sought the benefit thereof against further litiga- 
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tioii, naniel}", the}’' set it up in response to a rule issued 

20 against them on the filing of the suit to show cause why 
they should not be enjoined pendente lite from collecting 

or receiving the moneys from the Treasury Department, and why 
a receiver of the said moneys should not be appointed. They set 
it up in their plea, and tliey set it up again in their answer. These 
respondents, thinking that the subject matter of this suit and the 
relief sought by Wineland with reference thereto had been fully, 
finally and meritoriously determined in the former suit, equity 
21,698, and thinking that the said defendants had sufficiently put 
before the court in this cause their defense of res judicata based 
upon the records of this court, and knowing that the court, from 
oral words spoken during the progress of tlie cause, had not con¬ 
sidered the merits of the question of res judicata as applied to this 
cause, and having regard to the former suit touching this same 
fund now in the Treasury Department in which the bill of com¬ 
plaint was in substance identical with the bill of complaint in this 
cause and in which the decree of November 15, 1901, afterwards 
reversed b}’^ the Court of Appeals, is hardly, as to the relief granted, 
distinguishable by so much as a single word from the decree of 
April 7,1903, which is now pending on appeal in the Court of Ap¬ 
peals, was declared b}" the Court of A{)[)eals to be erroneous and 
Wineland adjudged to be without right in the premises, the Court 
of Appeals saying in connection with his claim to the funds now in 
the IVeasury Department, “ It is very clear that Moore (through 
whom Wineland claims title) had no greater authority over the 
affairs of the dissolved partnership than his co-partner Wagenhurst 
had. And both the partners having disposed of all their rights 
and interests in the retained repair fund, it would seem to be clear 
that Moore had no farther power or authority to make the subse¬ 
quent assignment to the complainant Wineland, and that the latter 
could take no right or title by that assignment to defeat the 

21 just right and claims of the prior assignee, claiming by virtue 
of assignments of both the partners. The right- of both part¬ 
ners were extinguished in the funds attempted to be assigned, and 
were no longer subjects of assignment, under pretense of settling 
partnership affairs.’’ (20 D. 0. App., 95.) 

These respondents, under the circumstances above recited, the de¬ 
cree of April 7, 1903, being at the time in the Court of Appeals, 
where it is now awaiting hearing, did not believe they were doing 
anything improper or disrespectful to the court, or a lawful decree 
thereof, when they went, on the 5th day of May, 1903, to the Treas¬ 
ury Department and spoke as they did with the Treasurer and the 
Comptroller of the Treasury about the custody of the funds de¬ 
scribed in the decree of April 7, 1903, the ownership of which is in¬ 
volved in the present litigation. 

These respondents deny absolutely that the said funds would have 
been paid by the Treasurer into the registry of the court under the 
order of May 4 had these respondents not communicated with him. 
They do not believe the Treasurer would have made pa^unent into 
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the registry of the court pending this litigation, no mandatory order 
by the court having been made upon him in the premises, and they 
deny that their acts and words influenced the Treasurer one way or 
another, unless it be that they eliminated from his mind any possi¬ 
bility of an idea that the order of May 4 had been made with the 
consent or concurrence of the defendants Wagenhurst,Reyburn and 
Little. The known and usual attitude of the department in regard 
to funds in its custody claimed by rival litigants, is to retain the 
money until the ownership has been finall}^ settled, and the respond¬ 
ents deny that the communication addressed by the Treasurer to 
the said Fields refeiTed to in paragraph 5 of the petition on which the 
present rule was issued, indicates any purpose to depart fi’om 

22 that attitude. These respondents at their interview with oflS- 
cials of the Treasury Department on May 5,1903, were told 

of such a communication addressed to the said Fields, but they 
were also told that the communication did not mean that the money 
would be paid into the registry of the court even if such an order 
were obtained. These respondents were also told that the said 
Fields had been particularly insistent about obtaining such an order 
as justifying the department in parting with the funds, and the de¬ 
partment, in view of his importunity, both in person and by letter, 
in that regard, had addressed him a communication which did not 
commit it to the doing of any particular act in the premises. The 
defendants Wagenhurst, Reyburn and Little not having had an op¬ 
portunity in this court to make known their objections to a transfer 
of the custody of the property pending their appeal, and to show 
that it did not lie in the mouth of Elias Wineland, or of his solic¬ 
itor, to make a request that the Treasurer of the United States 
should part with its custody pending the appeal, these respondents 
had the right, as they believed, in the light of tliis litigation and 
their connection therewith, to communicate with the Treasurer as 
they did, and in so communicating they disavow any purpose or 
intent in them, or either of them, to show contempt to this court, or 
to its lawful order properly made in the premises. 

The 13th paragraph of the petition on which the rule was issued 
to which these respondents are now replying makes mention of 
another matter, but that paragraph is in error when it says that 
the respondent Johnson on May 7, 1903, in open court (before 
Mr. Justice Gould, equity No. 2), openly stated that the justice 
who had passed the decree of April 7, 1903, had conducted 
his court in this case as a ^kindergarten.’” The facts are 
that the respondent Johnson, in discussing a motion then 
before the court, was asked b}'^ the court for a copy 

23 of the decree of April 7, and the said Johnson furnished it 
to the court in a copy of the printed transcript of the record 

in this cause in the Court of Appeals. Mr. Justice Gould, noticing 
that the decree on its face purported to be a pro confesso, declared 
that he did not understand the proceedings in the cause. The re¬ 
spondent Johnson, in endeavoring to explain the situation, men¬ 
tioned the fact that a plea had been filed by the defendants, 
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Wagenhurst, Reyburn and Little and that the plea had been over¬ 
ruled, not on a consideration of the matter it set up, but because it 
was said not to comply with a rule of court. He likewise mentioned 
the fact that an answer put in by the same defendants had been 
condemned, not on a consideration of its merits, but on the ground 
tliat it did not comply, as to the numbering of paragraphs, with one 
of the rules of the court. Counsel was expressing the idea that the 
various orders to which he was making reference had been made 
under an interpretation of the rules of court which had prevented 
a consideration of the case on the true and meritorious grounds of 
the controversy. And it was while speaking to that effect that the 
respondent .Johnson used the words, “ If your honor (Mr. Justice 
Gould) had happened in the court room and heard the comments of 
the justice when some of the orders herein passed were made, your 
honor might have supposed yourself in a kindergarten where coun¬ 
sel were being instructed in the rules of court.” The remark as 
made about a kindergarten would reflect as readily upon counsel 
in the cause in need of such instruction as upon the court, but the 
fact is that counsel using the word had no intention of reflecting 
upon any one but only of expressing an idea he wished to convey, 
namely, that the merits of the defense sought to be set up herein 
had not been considered by the justice who made the decree of 
April 7,1903, because the pleadings for the defense were said to 
lack compliance with some rule of the court. 

24 The moment the respondent Johnson saw that the re¬ 
mark was liable to be interpreted as reflecting upon the 
justice who had made the orders, he at once apologized to the court 
for the remark, protesting that no reflection or disrespect was in¬ 
tended for any one, and certainly not for the distinguished justice 
who bad so long sat upon the bench in this court and who had 
signed the various orders to which counsel had referred. Counsel 
had only made use of figurative language to assist in expressing 
the idea that rules of the court, and not the merits of the contro¬ 
versy, had led to the decree of April 7,1903. 

Wherefore, having answered as aforesaid, these respondents and 
each of them pray that the rule herein issued against them may be 
discharged. 

J. ALTHEUS JOHNSON. 
ELLWOOD 0. WAGENHURST. 

District of Columbia, ss .• 

J. Altheus Johnson and Ellwood 0. Wagenhurst, having been 
first duly sworn, depose and say that they are acquainted with the 
contents of the foregoing response by them made to a rule to show 
cause herein issued, and that the matters and things set forth in the 
said response, which is subscribed by them, are true, as they verily 
believe; and they add that they have personal knowledge of the 
various matters and things in the said response set forth. 

J. ALTHEUS JOHNSON. 
ELLWOOD 0. WAGENHURST. 








ELIAS WINELAND. 


17 


Subscribed and sworn to before me this 18th dav of May, A. D. 
1903. 


J. E. YOUNG, Gl&t'k, 

By F. E. CUNNINGHAM, Ass’f Cl&i'h. 


25 Return of Ellis H. Rohen'ts to Ride to Shoiu Cause. 

Filed May 18,1903. 

In the Supreme Court of the District of Columbia. 

Elias Wineland ) 

vs. >No. 23352. Equity. 

Ellwood 0. Wagenhukst et al. i 

Return to rule to show cause. 

The defendant Ellis H. Roberts, Treasurer of the United States 
and ex officio commissioner of the sinking fund of the District of 
Columbia, for cause wh 3 ’^ he should not be required to pay or de¬ 
liver to complainant or into the registry of this court for the use and 
benefit of complainant the moneys and bonds in his hands involved 
in this suti, as prayed in complainant’s petition, respectfully shows : 

1. That it appears in and by the bill of complaint in this cause 
that this defendant is sued as a public officer of the Government of 
the United States and concerning matters arising out of and within 
his duty and employment as such public officer and not in any 
manner in his private character as an individual. 

2. That from the final decree in this cause of April 7,1903, an 
appeal has been prosecuted by the defendants Wagenhurst, Reyburn 
and Little to the Court of Appeals of the District of Columbia, and 
ie now pending undetermined in said Court of Appeals. 

3. That from the final order passed in this cause on May 4, 1903, 
authorizing this defendant to pay said moneys and bonds into 

the registry of this court, and form the order passed on 

26 May 7,1903, overruling the motion to vacate said order of 
May 4,1903, an appeal has been noted by said defendants 

Wagenhurst, Reyburn and Little to said Court of Appeals, and this 
court has fixed the penalty of the bond on said appeal for costs and 
to operate as a supersedeas. 

This defendant denies the allegations of the tenth paragraph of 
said petition that owing solely to the personal interference and inter¬ 
meddling of the respondents, Wagenhurst, Reyburn and Little and 
their solicitors, this defendant has declined and still declines to 
pa}' said bonds and money into the registry of this court in accord¬ 
ance with said order of May 4,1903, and that otherwise he would 
have paid and delivered the same into the registry of this court; 
and says that the fact is that upon receipt of a copy of said last 
mentioned order he was preparing to submit the matter to the 
3—1339a 
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Comptroller of the Treasury for advice as to his action when he re¬ 
ceived a copy of the order of this court of Ma}’ 7, 1903, fixing the 
bond in the appeal from said orders of May 4, and May 7, 1903. 

Wherefore this defendant says that this court should not pass an 
order directing him to pay said bonds and money to the complain¬ 
ant or into the registry of this court for complainant’s use and 
benefit. 

ELLIS H. ROBERTS, 

T)'easurer of the United States. 

MORGAN H. BEACH, 

U. S. Attorney, D. G., Solicitor for Def’t Ellis H. Roberts. 


District of Columbia, ss : 

I, Ellis H. Roberts, on oath, say that I read the foregoing return 
by me subscribed and know the contents thereof; that tlie facts 
stated therein of my own knowledge ai'e true, and that those stated 
upon inforraaticn and belief are true. 

ELLIS H. ROBERTS. 

Subscribed and sworn to before me, tliis 18 day of May, A. D. 1903. 
[notarial seal.] HIRAM AV. BARRETT. 


27 Order Adjudgivg E. 0. Wagenhurst and J. A. Johnson in 

Contempt. 

Filed May 18, 1903. 

In the Supreme Court of the District of Columbia. 

Elias Wineland ) 

V. > Equit}'. No. 23352. 

Ellwood 0. AA^agenhuest et al. ) 

This cause came on to be heard upon the petition of the complain¬ 
ant for an order adjudging the respondent Ellwood 0. Wagenhurst 
and his solicitor J. Altlieus Johnson in contempt of this court, and 
upon their return to the rule issued upon the said petition on May 
11, 1903; and after argument by counsel and consideration by the 
court, it is, this eighteenth day of May, A. D. 1903, hereby adjudged 
and ordered, that the said J. Altheus Johnson and Ellwood 0. Wag¬ 
enhurst are in contempt of this court for violation by them of the 
injunction clause of the final decree passed in this cause on April 7, 
A. D., 1903, and for such violation and contempt each of them is 
hereby fined in the sum of twenty dollars ($20.00) and costs of this 
proceeding. 

It is hereby further adjudged and ordered that the said J. Altheus 
Johnson is in contempt of this court for the statement made by him 
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on May 7, A. D.,-1903, as recited in the said petition, and for such 
contempt he is hereby fined in the sura of ten dollars ($10.00). 

It is hereby further adjudged and ordered that the said Ellwood 
0. Wagenhurst and J. Altheus Johnson and each of them stand 
committed until the said fines and costs be paid. 

By the court: 

A. B. HAGNER, 

Asso. Justice. 

Endorsed: May 18, 1903. Satisfied in full. Aulick Palmer, 
U. S. marshal D. C. 


28 Order Requiring Payment of Money into Registry. 

Filed May 22,1903. 

In the Supreme Court of the District of Columbia. 

Elia.s Winiclanb 1 

V. J>Eq. 23362. 

Elmvood 0. Wagenhurst et al. ) 

This cause again came on to be heard upon the petition of the 
complainant filed herein on May 12, 1903, and the rule issued 
thereon on the thirteenth day of May, 1903, and the answer of the 
respondent Ellis H. Roberts to the said petition and rule ; and after 
argument bs"^ counsel for the complainant and the said respondent, 
and consideration by the court, it is, this twenty-second day of May, 
1903, ordered that the said Ellis II. Roberts, Treasurer of the United 
States and ex-officio commissioner of the sinking fund of the District 
of Columbia, be and he hereby is required and directed forthwith 
to paj’- or deliver into the registry of this court, through its clerk, 
(there to remain, subject to the further order of this court in the 
premises), all of the moneys and bonds and interest awarded to the 
complainant Elias Wineland by the final decree passed in this 
cause on April 7,1903 ; and such payment or delivery of the said 
moneys and bonds and interest by the said Ellis H. Roberts to the 
clerk of this court shall be a full, complete and absolute acquittance, 
release and discharge of the said Ellis H. Roberts for the whole and 
every part of the said moneys and bonds and interest, and shall 
constitute an absolute bar to any proceedings against him for or on 
account of the same. 

By the court: 

A. B. HAGNER, 

Asso. Justice. 

29 From the foregoing order the said Ellis H. Roberts notes 
an appeal in open court. 
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Appeal Noted, and Fixing of Bond Requested. 

Filed May 22,1903. 

Ill the Supreme Court of the District of Columbia. 

Elias Wineland ) 

vs. >No. 23352, Equity Doc. 

Ei.lwood 0. Wagenhurst et al. j 

Come now the defendants, Ellwood 0. Wagenhurst, John E. Rey- 
burn, and John K. Little, by their solicitors, and showing to the 
court that they liave an appeal herein duly taken on May 7, 1903, 
from the order herein of May 4, 1903, which authorized the United 
States Treasurer to pay the funds in his possession into the registry 
of the court, and that the amount of the bond for said appeal to 
cover costs and to operate as a supersedeas was duly fixed by order 
of the court herein made on May 7, 1903; and showing also, from 
matter on the files of the court in this cause, to wit, the response of 
J. Altheus Johnson and Ellwood 0. Wagenhurst herein filed on 
May 18, 1903, in answer to a rule to show cause herein issued on 
May 11, 1903, that the complainant herein is not in a position, in 
equit}'^ and good conscience, to have requested this court to make an 
order wherebj’’ the possession of the property in controversy would 
be changed pending the determination of the appeal which is now 
being prosecuted from the decree herein made on April 7,1903, they, 
the defendants aforesaid, in open court, note an appeal to the Court 
of Appeals of the District of Columbia from the order herein this 
day made (May 22nd, 1903), commanding the Treasurer of 
30 the United States to deliver forthwith into the registry of the 
court, the moneys, bonds and interest described in the decree 
of April 7, 1903, the said decree having contained nothing whatever 
as to said moneys, bonds and interest in any wise binding or obli¬ 
gatory upon the Treasurer of the United States in whose safe custody 
the said moneys, bonds and interest were at the time of the making 
said decree and still are. 

And at the same time, in open court, in the presence of counsel 
for the complainant herein, they, the defendants aforesaid, by their 
solicitors, ask the court to fix the penalty of a bond to be given by 
them, the said defendants, to cover the costs of the said appeal and 
also to operate as a supersedeas of the said order this day made. 

And thereupon it is, by the court, this — day of May, A. D., 1903, 
further ordered that the penalty of the bond for the appeal so noted 
be, and the same hereby is, fixed at $—. 

Associate Justice. 
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Ordei' Allowing Special Appeal. 

Filed Mav 25,1903. 

lu the Court of Appeals of the District of Columbia, April Term, 

1903. 

No. 159, Original Docket. 

Ellwood O.Wagenhukst, John E. Reybubn, 
aud John K. Little, Petitioners, 
vs. 

Elias Winbland. 

On consideration of tlie petition of Ellwood 0. Wagenhurst, 
31 John E. Reyburn and John K. Little, for the allowance of a 
special appeal from an order of the supreme court of the Dis¬ 
trict of Columbia, entered herein on the 22d day of Ma 3 ^ A. D. 1903, 
it is now here ordered by the court, that said appeal be, and the 
same is hereby, allowed, and supersedeas bond is fixed at the sum 
of five hundred dollars. 

M. F. MORRIS, 

SETH SHEPARD, 

Associate Justices. 

May 25,1903. 

A true copy. 

Test: ROBERT WILLETT, Clerk, 

[seal of COUKT.I By H. W. HODGES, 

Assistant Clerk. 



Notice for Approval of Appeal Bond. 

Filed Mav 25,1903. 

In the Supreme Court of the District of Columbia. 


Elias Wineland 
vs. 

Ellwood 0. Wagenhurst et al. 


No. 23352, Equity Doc. 


Take notice: That tlie appeal bond herein made by the defend¬ 
ants Wagenhursn, Reyburn and Little on their appeal herein taken 
from the orders of May 4, 1903, and May 7, 1903, will be submitted 
for approval to Mr. Justice Hagner, or whatever justice may then 
be acting in equity matters, on Tuesda}^ May 26,1903, at ten o’clock 
a. m., or as soon thereafter as counsel can be heard. The surety 



22 


EfJ.WOOD O. WAGENHURST ICT AL. VS. 


Oil the said bond is the National Suret}’^ Company, of New York, 
whose office and place of business in this city are rooms Nos. 
32 — in the Washington Loan and Trust bldg., Ninth and 

F streets northwest, Washington, D. C. 

J. ALTHEUS JOHNSON, 

ELL WOOD O. WAGENHURST, 

Solicitors for Defendants. 

To Mr. Thomas M. Fields, solicitor for complainant. 

May 22,1903. 


District op Columbia, ss.- 

J. Altheus Johnson, on oath, says he served a copy of the forego¬ 
ing notice upon Thomas M. Fields on May 22, 1903. 

J. ALTHEUS JOHNSON. 


Subscribed and sworn to before me. this 26tli dav of May A. D. 
1903. 

.1. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, AssH Cl’k 

Memorandum. 

Appeal bond on orders of May 4 and 7,1903, approved and filed 
May 26, 1903. 

Memoi'andum. 

Appeal bond on order of May 22, 1903, filed May 27, 1903, and 
approved May 28, 1903. 


33 Orde)' for Transcrijtt of Record on Special Appeal. 

Filed Jun- 6,1903. 

In the Supreme Court of the District of Columbia. 

Elias Wireland 1 

> Equity. No. 23352. 

Ellwood 0. Wagenhurst et al. ) 

Order for transcript. 

The clerk of the court will make the transcript of the record for 
the special appeal allowed by the Court of Appeals of the District of 
Columbia from the order herein passed on May 22, 1903, and he 
will put into the transcript for the said appeal the following matter, 
namely:— ’ 
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1. The caption, the second paragraph and the prayers of the 
original bill. 

2. The final decree of April 7,1903. 

3. The order of April 8,1903, allowing an appeal from the decree 
of April 7,1903, and fixing the amount of the bond for such appeal, 
and also a copyof the bond executed for that appeal. 

4. The order of May 4, 1903, which authorized the United States 
Treasurer to pay the funds into the registry of the court. 

5. The motion of May 6,1903, to vacate the order of May 4,1903. 

6 . The two orders of May 7,1903, one overruling the motion to 
vacate the order of May 4, the other fixing the bond for the appeal 
from the order of May 4. 

7. The rule to show cause issued May 11,1903, against J. Altheus 

Johnson and Ellwood 0. Wagenhurst. 

34 8 . The rule to show cause issued May 13,1903, against the 

United States Treasurer. 

9. The response filed May 18, 1903, of J. Altheus Johnson and 
Ellwood O. Wagenhurst to the rule of May 11 , 1903. 

10. The response, filed Ma 3 '* 18 ,1903, of the United States Treas¬ 
urer to the rule of May 13,1903. 

11. The order of Ma^^ 18,1903, showing the action of the court 
on the rule of May 11,1903. 

12. The order of May 22,1903, showing the action of the court on 
the rule of May 13,1903. 

13. The appeal noted by "Wagenhurst, Rej’^burn and Little from the 
oi'der of May 22,1903, and the request (not granted) which they 
made of the court to fix the penalt}^ of a bond to be given by them 
on the appeal so noted. 

14. The order on file from the Court of Appeals allowing a special 
appeal from the order of May 22,1903. 

15. The notice, filed Maj' 25,1903, of application for approval of 
the bond given on the appeal of May 7,1903, and show in a memo- 
I’andum the date such bond was approved. Also make a memoran¬ 
dum to show the date the bond given upon this special appeal from 
the order of Ma}' 22,1903, was filed, as also the date it was approved. 

J. ALTHEUS JOHNSON, 

ELLWOOD O. WAGENHURST, 
Solicitors for Wagenhurst, Reyburn, and lAttle. 


35 Supreme Court of the District of Columbia. 

Unitkd States op America, I 
District of Columbia, f ‘ 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
34, inclusive, to be a true and correct transcript 'of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this record, in cause No. 23,352, equity, wlierein Elias Wineland is 
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complainant, and Ell wood 0. Wagenhurst, et al., are defendants, 
as the same remains upon the files and of record in said court. 

In testimony whei’eof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 18^^ day of June, A. D. 1903.’ 

JOHN E. YOUNG, Glei-L 

Endorsed on cover: District of Columbia supreme court. No. 
1339. Ell wood 0. Wagenhurst et ai., appellants,-ys. Elias Wineland. 
Court of Appeals, District of Columbia. Filed Jun- 20,1903. Robert 
Willett, clerk. 
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Brief for Appellants on Special Appeal. 


Statement of the Case. 

This is a special appeal from an order of May 22, 1903 
(p. 19, of printed Rec.), made in an Equity branch of the 
Supreme Court of the District of Columbia, directing the 
Treasurer of the United States to pay into the registry of the 
Court certain funds, of which he was the custodian provided 
by law, but which, as to their ownership, had been, and still 
were, the subject of litigation. That order depended upon a 
decree which had been made by the same Court' on April 7, 
1903 (p. 3, ditto), which decree was at the time in this Court 
for review, having been docketed here April 27, 1903, as 
cause No. 1310. The appeal from the order of May 22,1903, 
was docketed in this court June 20, 1903, as cause No.-1339. 
On June 25, 1903, this court passed upon cause No. 1310 
and reversed the decree of April 7, 1903. 

The order of May 22 (from which the present appeal was 
taken), of course fell with the decree of April 7,1903, out of 
which it grew and to which it clung as a parasite. There is> 
therefore, now no real interest hinging upon this appeal, the 
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costs of the appeal being all that remains undisposed of. It 
is proper that they, along with the other debris of the decree 
of April 7, be accounted among the losses of the party re¬ 
sponsible for the litigation which culminated in that decree. 

Assignment of Errors. 

The order of May 22 was manifestly and egregiously 
wrong: 

1. Because it was an effort at execution against the Treas¬ 
urer of the United States, a person against whom the decree 
of April 7 did not authorize execution, and against whom no 
relief had been prayed in the bill or adjudged in the final 
decree. 

2. Because it was an effort, while litigation was pending, 
to change the custody of property to the detriment of one 
of the parties to the litigation, the custody in which the prop¬ 
erty then was being absolutely safe, and the one which the 
law had provided. 

3. Because it was an effort by Elias Wineland and his 
attorney, not justified by the circumstances of the case, to get 
the subject-matter of the litigation in a place (as they openly 
avowed their purpose to be) where they could ask concerning 
it that the terms of the decree of April 7 be enforced—a de¬ 
cree which this Court has said was erroneous. 

4. Because it was violative of the rights of these appellants 
in the premises, who, in taking their appeal from the decree 
of April 7, were justified in believing that no improper, 
illegal or unusual methods would be adopted to execute the 
said decree pending their appeal therefrom. 

5. Because it was not competent for Wineland to make 
forcible execution of the decree of April 7 upon the Treasurer 
of the United States, whose care and custody of the property in 
dispute, not derived from the Court, but existing independently 
of this litigation, had not been terminated by the said decree; 
and .it was competent for these appellants, in the prosecution 
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of their appeal from that decree, to consider that fact and 
rely upon it, to wit, the fact that the sabject*niatter of the 
litigation was in a custody, safe from execution, where it 
would be retained until the validity of the decree of April 7 
could be ascertained. 

The decree of April 7 (upon which the order of May 22 
was based) did not impose any duty or obligation whatever 
in the premises upon the Treasurer of the United States, who, 
being the custodian provided by law for the funds to which 
Wineland was making claim, was perfectly free (so far as the 
said decree was concerned, or the litigation of which it was a 
part) to hold the funds until he (the Treasurer) should regard 
that the proper time had come to pay them over, consideration 
being had by him, if need be, to the rights of persons whom 
Wineland, the claimant in the present litigation, had omitted 
to bring before the Court. Nothing in the bill, either in its 
allegations or its prayers, imposed any duty upon the Treasurer 
to mix in any manner in the litigation, even to the extent of 
disclosing to the Court the names of persons, who, outside of 
the ones named by Wineland in his bill, were asserting owner¬ 
ship of the funds in question (and at least one such is still 
claiming at the Department by an assignment paramount to 
the assignment set up by Wineland). All that the bill prayed 
• for as against the Treasurer was that he should furnish to the 
Court copies of certain letters which bad passed between him 
and certain of the defendants. That correspondence was fur¬ 
nished and the Treasurer had no further concern about the 
cause, so far as it was to affect him, and the entry against him 
of a pro confesso was, under the circumstances, wholly mean¬ 
ingless and useless. If the Treasurer, under the decree of 
April 7, bad so desired, he could doubtless have asked from 
the Court authority to relieve himself of the funds in contip-- 
versy and to refer all claimants to the Court into whose reg¬ 
istry he had paid the funds. The Court did make an order 
on May 4, 1903 (p. 6, ditto), authorizing the Treasurer to 
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pay into the registry of the Court. Th?it order (which was 
made on the oral ex parte representation of counsel to the jus¬ 
tice who signed it that the Treasurer wished such an order in 
the case) is the utmost extent to which the Court, under the 
bill herein and the decree of April 7, could go in an endeavor 
to disturb the custody of the property while in the hands of 
the Treasurer. The peremptory order upon him of May 22 (p. 
19, ditto), from which this appeal is prosecuted, passes legal 
comprehension. The Court with authority to make that order 
, -toust have authority also to commit to jail for non-compliance 
wi-thiftts ^rms. , The Treasurer of the United States in jail for 
. d.isre^fding a;proeesswY execution issued against him in this 
■■ '’caus^iMsl'^! . 

. IV.' • ' • “ 

It/dabhardly be to'the.discredit of these appellants that 
they believed, concerning the decree of April 7j that no exe¬ 
cution was possible which had as a consequence so serious a 
result as the incarceration in a common jail of the United 
States Treasurer, whose function is a most important one in 
the fiscal business of the countryi And to think that against 
so dire a result these appellants might have guarded by a, 
•simple change of phraseology in their appeal bond !! They 
knew when they took their appeal from the decree of April 
7 that the Treasurer expected to keep the funds,in contro¬ 
versy in his own hands until this court had passed upon their 
appeal; and still it did not occur to them that a supersedeas 
clause in their appeal bond was necessary to keep the United 
States Treasurer out of jail! 

J. ALTHEUS JOHNSON, 

ELLWOOD O. WAGENHUEST, 

Fm' the Appellants. 












